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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Judith L. Corley, Esq.
Rebecca H. Gordon, Esq.

Perkins Coie ]
670 Fourteenth Street, N.W. SEP 10

Washington, DC 20005

RE: MURSs 6078/6090/6108/6139/6142/6214
Obama for America
and Martin Nesbitt, in his offioial capacity ss
Treasurer

Dear Ms. Corley and Ms. Gordon:

On September 29, 2008, October 14, 2008, November 3, 2008, December 9 and
11, 2008, and September 18, 2009, the Federal Election Commission notified your client,
Obama for America and Martin H. Nesbitt, in his official capacity as Treasurer, of complaints
alleging violations of thw Federal Electinn Cembaign Act of 1971, as amended ("the Ant™). A
copy of eech camplaint was forwarded to your clives at that time.

Upon fiather review of the allegations contained in the complaints, and information
supplied by your client, the Commission, on August 24, 2010, found that there is reason to
believe Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2U.S.C. § 441a(f), a provision of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g.
Also on this dats, the Conmission diemissed aliegutions that Obama for America and Martin
Nesbitr, in his official capasity ss Treusarer, violived 2 U.S.C. §§ 441¢ and 441f. The Factutl
and Legal Ainalilis, which formad & basis for the Cammission's findings, is anachet for yeer

on,

You may submit &ny faatual or legal materials thut you believe are relevant to tbe
Commission's conaidezation of this matter. Please submit such mnterials to the General
Counsel's Office within 15 days of receipt of this letter. Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurved and proceed with conciliation.

Plerse newe that you have a legal »bligation to preseres ali decuments, resords and
matecials relating th this matter woikl such time as you axe matifted that the Camumission bns
closed ifs iio in thia matter. See 18 U.S.C. § 1519.
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If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upon receipt of the request, the Offiee af e Genesal
Counsel will wake recommendations to the Cottimiasion either proposing an agreement n
settlement of the matter or recommsanding declining that pre-prohahla eause canciliation be
pursued. The Qffice of the General Counsel may reccmmend that pre-probeble cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent. .

Requests for extensins of tinye will not be routinely geanted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstratexi. In addition, the Offive of #he General Counsel ordizurily will mot give extensians
beyand 20 deys.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made
public.

If you have any quostions, please contact Cainifla Jackson Jones, the attorney assigned to
this matter, at (202) 694-1650.

On behalf of the Commission,

WV B tirore—

Matithew'S. Petersen
Chairman

Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L INTRODUCTION

These six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in his official eaymnity as Treasurer (“OFA” ar the “Committoe”) - Barenk Obema’s
principal campaign committee for the 2008 presidential election - accepted variaus excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended, (“FECA” or “the Act”),

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
s-uspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that are alleged to be part of suspicious patterns in OFA's fundraising
receipts. See MURSs 6139, §142, 6214. Rather than attempting to address all of the transactions
being gnestionad, OFA foeases on its compzeliensive complienee syvoem, cad wuaerts that this
system allowed them to identify s talm appropriate #errentive action &s 1o all candsibutions for
which there wire genuine questions as to possible illegality. Sse OFA Responses in MURs
6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refunded.
Respondents also contend that Complainants’ allegations are highly speculative, lack the
specificity needed to demonstrate a violation of the Act, and that the patterns identified by
Complainants do not support any inference of illegality. Id.

Pago 1 of 23
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During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD”) sent the Committee muitiple Requests for Additional Information (“RFAIs") régarding
apparent excessive contributions of the same general type as those identified in the complaints.
While the Committee was responsive to issues raised in the RFAISs, a review of Committee
disclosure reports suggests that OFA has accepted, and failed to take timely corrective action
with regad to exuxesive contributiens, which may tutdl betereen $1.89 million and $3.5 miliion.
See Chart A, infra.

Based on a review of the complaints, the responses, and other available information,
including the Cammission’s analysis of disclosure reports, it appears that OFA accepted
excessive contributions that were not refunded or otherwise cured in a timely fashion.
Accordingly, for reasons explained in more detail below, the Commission found reason to
believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 U.S.C. § 441a(f), and authorized a Section 437g audit.

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Section 441¢) and from fictitious names (in violation of Sectivn 441f) are either wholly
speculative ar appear te involve sumns that are de aviniinér both in terms of dodlar arenunt and ag a
percentage of OFA's overall recsipts. Accordingly, for reasons explained in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, violated 2 U.S.C. §§ 441¢ and 4411,

Pago 2 0f 23
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I.  FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Internet, it has opined that a committee which intends to solicit and receive
credit eard contributions over the Inteynet must be able te verify the identity of those who
contxibuie via aredit card with the nasrn degree of confidence that is generally provided whem a
commitiee accepts a check via dirert mail.! Advisory Opinion 2007-30 (Cheis Dodd far
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for MsMon in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concerns over the receipt of prohibited contributions” regarding its online contributions as its
contributions solicited and received through any other method. /d. (quoting Matching Credit
Card and Debit Card Conttibutions, 64 Fed. Reg. at 32395).

! Advisory Opinions have laoked favorably upon several rethods for notifying contributors of a committee’s legal
obligations as well as verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act's source restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form that includes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential addvess and amount of contribution. See, .2, AO 2007-30 at 3. The committes
should eice include posamiares that will allew it to scresn fir contributices mado wing eorpesedd ot tnsxinwes cmiity
credit caxds, sad & procote whureby the denar mast ategt: (1) tke cantribwiion is made fram his own Buwds and net
thase of anothes; (2) osntributiung ase net mado frum genem! tsasury finds of 8 earprarelion, iebor orgevizetiss @
national bank; (3) donor is nos a taderal government conteactor or a foreign natianal, but is a citizen or permanent
resident of the United States; and (4) the cantribution is made on a personal credit cesd for which the donor, not a
corporation ar business entity, is legally abligated to pay. /d at 2-4.

Page 3 0f 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

As a safeguard against receiving prohibited contributions, the Act's regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the l¢gality of the contributlons.” 11 C.F.R. § 103.3(b)(1). If the
cantribution eamrot be detanmined to be legal, or is disovered to be illegal even though it “did
not appear to be illegal” at the time it was received, the treasmrar must refund the contribution
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2US.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1(b)(3)(1)-.

A. Background

Obama for America is the principal campaign committee for President Barack Obama.
During the 2008 election cycle, OFA, as an authorized candidate committee, was limited to
contributions from individesd dnnors whe in the sguregete did not excead $2,300 each for the
primary and genee:l elections. 2 1J.S.C. § 441a(a)(1)(A). Siuce filiug its Statemeat of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. 6FA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all

Page 4 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108

at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its internal

system of review surpassed the procedural requirements for the collection and processing of

contributions set forth in the Act, and that as the volume of contributions increased, the

Committee continually readjusted its procedures to ensure that all contributions received

comrpliod with the Act’s requirements, OFA Response in MURSs 6078/6090/6108 at 3-4; OFA

Responses in MURs 6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit

from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in

the online contribution process that must have been met before the website would accept a

contribution:

The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location

that the donor could not miss;

No donor could make a contribution without first affirming that the funds were
lawful and consistent with the Act’s requirements, by checking a box confirming
that the donor was a United States cltizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corposation, laber organization er national tank, end were not provided by any

person other than the domor;

Donare who entered foraign eddresses were raquired to check a hox coufirming
that they wene eithes a United States citizen or a parmanent resident alien, and
provide a valid U.S. passport number. Id. at 34; see also Affidavit of Henry

DeSio (“DeSio Af.™) §Y 3-6.

The DeSio Affidavit goes ot to describe the corapliance and vetting process that occarred

after the online contributions werc processsd by a third party vendor and sebmitted to the

Committee:

Page S of 23
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MURSs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

. At regular intervals the Committee conducted automated searches of its donor
database, whieh inniuded all contributimns (vtinther rtised omiine or thxougii other
mechnuinms), to ideatify any fraudubent or exossuive domatians; .

° Contributions from repeat donors were examined to ensure that the total amount
received from a single donor did not exceed caontribution limits; and

o As examples of questionable information, erroneous data or fraudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similur patterns of erroneous or
frauduoient data. Id. at 4.

Respondents aiso deny alicgations that the Committee received excessive contributions,
including contributiens from its jeint fundmieing committee, the Qbema Vistory Fund and
Andrew Tobias in his official capacity as Treasuger, and assert that all contributions were
properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses
in MURs 6139 & 6142 at 2-3.

B. Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants® direct review of disclosure
reports filed by the Committee as well as information gleaned from online media reports, and
claim that Respomrdents wwpted exeessive contributions in addition to lowwingly receiving
contrihutions from prehibited sousnes, Fling Complaint at 2; RNE Complaint at 1-4; Knhtz
Camplaint at 1; Daniela Complaint at 1; Mosze Complaint at 1. Complainants list umdrads of
individuals whom they claim made contributions exceeding $4,600 (which would be the
aggregate total of the permissible amounts of $2,300 each for the primary and general elections)
and contend that this is evidence that the Committee’s contribytion processes were utterly
lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Page 6 0of 23
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Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1. |

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contribavions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Re:ponses in MURs 6139 & 6142 at 2. Specifically, the Comnitti:
contends that only 112 of the 602 individuals originally idontified in comgplaints far MIURs 6139
and 6142 made contributions that were potantially excessive but inter refunded; the rast, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respdndents provide attachment spreadsheets that list the individuals they
assert were compliant, as well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some untimely).? OFA Response in MURs
6078/6090/6108 at 5; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.
A. Respondents argue that their demonstration that most examples of excessive contributions
cited in tire initial complaints were either compliant or rectified in a timely manner, is evidence
that therw is ne need for an investigstion of their fineeess xnd reposting, st that thewe matters
shoa be dismissed.

The Commissiam reviewed the Committee’s dizelosurna for the 2008 electian cycle,
which reflect that the Cammittee reported raising approximately $745,689,750 during that time
period. The review determined that the Committce may have received between $1.89 and $3.5

2 The complaint in MUR 6142 has been supplemented 38 times, most rocently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Cosemnites's Responss to MURe 6F39 sl 6142 dated Dec. 29, 2008 midreses some of tie tremactions saeifically
identified in the supplements filed up to that date, but was not amended to address the supplemental compluints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Page 70f23
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million in excessive contributions during the 2007-2008 cycle. These apparent excessive

contributions are reflected in Chart A below.

Chart A
oo T o |
[ato? T $103382 |  $25,702,886
o207 [ s16241 [ $32,889,83
@307~ [ sa7280 [ $20652828
VEOT [ . 318342 [ s22847567
T S O X
[M308 [ $15302 [ $56444588 |
{m4'08 [ 844825 [ 341,161,684
M5 08 [ s28787 [ $30,732,459
[Me 08 I $22,287 [ 921,053,056
M708 [ 595010 [ $51,909,906
|Ma 08 [~ $350,986 | ss0337860
IMB08 [ $2205521° | _ 965000862
{1008 [ $110484 | $150,708.708 -
[ _s2re23 [ $35844385
| $3,538778" [ $746,689,760

The Commission issued numerous RFAIS o enable the Committee to explain or rectify
its excessive contributions. Though the Committee made significant cfforts to identify,

3 The Commission identified $2,295,521 in potential excessive contributions based on the M9 Report, which
incladed $367,166 in encessive oentributions frome 317 indixidaals thet were not refunded, redecignated ac
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary election that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the disclosure reports
indicates that approximately $1,646,236 of these primary-after-primary contributions sppear to have been received
by the joint fundraising committee before tho candidate accepted his party’s nomination, but the reported
“emmw“hdmﬂnﬁnamwmouuhm Tirrefore, 31,686,256 in
comtridatiens currently citegorized au “primarywsBosprimary” might rst b exostsive, but were Mmpry roporied
inowmﬂyh by the Cemmittos. mmmwlcwwmmmmmmnpommm
its M9 disionsees.

¢ Shioviail the §2,265,521 is excessiva eantriiutions idontified by RAD be sistarminod to he over-inslusive éas toia

reporting erer, the ezcassive cantributitns for M9 may bs reduced to §649,284 and the Camuniltas’s total gotoatial
excessive contributions may be reduaed to $1,890,541.

Page 8 of 23



13044324513

10

11

12

13

4

15

16

17

18

19

20

N

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

redesignate or refund a significant number of the excessive contributions identified in the
Commission’s RFAISs, the Committee failed to redesignate, reattribute or refund millions in
excessive contributions in a timely manner.

2.  Analysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committes, which in the aggregnte exceed $2,700 each for the
primary and gemieral elections. 2 U.B.C. § 441a(a)(1)(A). Fer the 2008 elsction eycle, the Act
permits a national palitical party to receive from individuais or persons other than a
multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a joint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 C.FR. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 U.S.C. § 441a(f), and where a committee has received an excessive contribution, it has
sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.F.R.
§ 110.1(b); see also discussion, supra, pp. 5-6.

The complhints mode allegations that the Conmittze reneived numerons exeessive
conttitiutiorts bmed on disslomes reports.filed with the Commission, but provided no
information as to bow or whatkor a aontribution that might appear to be exceasive on its face was
resolved. The Committees’ responses to the complaints generally aver that it maintained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.

Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Pags 9 of 23
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total contributions received, is a substantial amount in potential violation.* Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f) and
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underway.

C. Bossible Foreign National Contributions

The FECA provides that it is unlawful for » fozeign national, directly or indirectly, to
make a contribution or donation of money ar other thing of value in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States. Jd.

Althiough the statute is silent as to amy knowledge requirement, e Commission’s
implementing regalations clarily that a committee can only violate Section 441e with the
knowing solieitution, acieptance, er reenipt of a contribution from a foreign imtional. 11 CF.R.
§ 110.20(g). The reguinting coninins three stradards thet satizfy the “knowing” requirement:

(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)}(4)(i)-
(iii). The reason-to-know standard is satisfied when a known fact establishes “[sJubstantial

$ The Commission has pursued civil penalties in enforcement matters involving excessive contributions that are a
fractian of the amweunt identified in shis mattes. See MUR 5408 (Sharpton) (concilisting 444a(f) vviolations totaling
$19,500); MUR 5488 (Bradley Smith) (conciliating 441a(f) violations totaling $40,500); MUR 5496 (Huffinan)
(conefliating 441a(f) violations tataling $100,000); MUR 5568 (Empawer Illinnis) (concitiating 441a(f) violations
totaling $70,000); MUR 5749 (GSP Consulfing Corp. PAC) (contiliating 441a(f) violations totaling $28,800); MUR
5887 (Schwarz for Congress) (conciliating 441a(f) violations totaling $4,748); MUR 5889 (Republicans for
Trauner) (conciliating 44 1a(f) violations totaling $17,099).

Page 10 of 23
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probability” or “considerable likelihood” that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
BLACK'S LAW chnomgv, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known Pact should have prompted a reasonable inquiry, but did not.” See id, at 69940.°
1. Fach

Several of the complainis allege that the Committee violated 2 U.S.C. § 441¢ by
accepting contributions from forpign mationalz. As support for hese allegations, different
Complainants focus on ﬁe following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. doHars from a foreign currency); and
(3) various media outlets reported that foreign nationals may have contributed to the Committee.

Complainants argue that there are widespread problems with the Committee’s
compliance systems, which warrant investigation into ali of the Committee’s contributions
received from individuals with foreign addresses, Pling Coveplaint ut 1; RNC Comnplaint et §-2;
Kahtz Cmnpinint ot i; Danicls Campinint at 1; Moare Complaint at 1. The Complaisiants wizd

¢ Belore the mgulution was revised in 3002, Commissionesy wapresved cononrns about the level of scientse roquirad
under Section 441e. For example, a Statement of Reasons (“SOR™) issued in a Section 441¢ case decided shortly
befose revisian of the regulation examined tiie statutory language and legislative history to conclude that despito the
absence of procise language of & “knowledge requirement” in the statute, “it would be fundamentally unjust to
assess liability on the part of a fundraiser or recipient committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurances of 8 contrilution's legality.” MURs 4530, 4531, 4547, 4542, 4999 (Suzement of Reasons by
Comnissioner ‘Thomas I ré Demuerstic Natiozml Cemmitton, etal.) at 3. Thus, soupled with the Explanation and
Jusciivgon fseend in Nomembor 2062, 1 kewwieige ruquiressent sy be inftered based on sim¥har provisions in die
Act it speaifically iacluil>d samit lmguage desstin i sbeiwpe of any lomwitsiys roguiniavant in the stumte. /d at
2 (olting 2 U.S.C. §§ 4411, 4410(a)) Seswitm 11 C.F.R. § 103.3(b)(1), wiich provides that coshriivations wiried Sid
not gppear to ba from 8 prohibited sotrce must ta remmed within a specified periad frosa the dete on which the
Committec baconses aware of information indicating that the contribution is uniawful.

Page 11 0f23
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rely merely on the Committee's receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
whole dollar amounts, which the author concludes could be evidence that those contributions
were converted from foreign ourrencies te the U.S. dollas, azd therefure came fiom foreign
nationals. MUR 6090 Complaint (citing Bx. K). Complainants affer an hefrmatioa to support
the canclusion that such funds were cantributed in foreign currencies er that the individuals who
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

. A report about a group in Nigeria was reported to have sponsored an event, the
procaeds af which were purporizdly going to ke donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach, A);

. Media coverage of a public statement made by Libyan leader Muarmmar al-
Gaddafi opining that foreign nationals supported candidate Obama and may have
contributed to the Committee. /d (citing Attach. C);

° Un-sownuisd aliepatinns that an asenymnus FEC analyst inforresd his mperions
that the Comumittec had accepted millians of preiihited contnbutious from foreign
natienals and hiit wernings went nnheeded.” Id. (citing Attach. D);

] Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts to sell in their store. /d. (citing Attach. A, E, F);

° Article about an Austrelian man who admitied to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept his comribution. Id. (citing Ex. H); ani

] Report about and a Canadian man who deliberately made false statements in order
to get the Cotmuittae’s oalina cantribution syatam ta aocept hin cantuibution. Jd.

7 Despite efforts by the Comumiksion, ths verzeity of these aliegitiom has aot beox tonfirmed to date.
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. Jd. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions received from foreign addresses, personally contacted
contributors who were not known to be U.S, citizens or lawful penmawunt sesidents, end required
the suemisséon of walid U.S, passsport informmtion. Id. at 5.

2. Anglysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, or failed to refund contributions after becoming aware of a basis for questioning
whether the contr.ibutions were from a permissible source, is not supported by the available
information. As discM below, each of the three principal methods of proc;f relied upon in the
complaints is flawed.

Complainants added up all contributions from donors with foreign addresses and alleged
that all or significam numbers of those contributions must have come from foreign nationals
because media reptwis bad idontified four fooeign naidonals who wece alleged to heve bozn
coatributors. RNC Camplaintat 1. The Cnmrm‘uu moeived approximatoly $1,314,717 in
contributions fram 10,463 individuels with foreign addresses. Tha fact that these cantributors
listed foreign addresses is not, as Complainants claim, prima facie evidence establish that the
contributors are foreign nationals or that their contributions should be suspect. 11 CF.R.

§ 110.20(a)(4)(i). Although Complainants argue for a comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidence that a contribution might have come from an impermissible
foreign source is incorrect. First, there is a wide variety of explanations for a contribution to be
in nem-whole dollar amownts, other than being a foreign cutrency. Secand, even If the
contrihution was made using a fareign curreney, thare is no legal presumption that the nse of
foreign eurrency is sufficient to establish thet a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a foreign address, foreign bank
and/or in a currency othel; than U.S. dollars might serve as pertinent information in examining
the contribution, the mere presence of such indicators does not establish reason to believe that
the Committee vielated the prohibition againut receiving ceutribations from foreign nationais.
Rather, a Commniftee noed only mahe n “eszsamable inauriry” to waeify thet the dantribution is net
from a prahihtied source to satisfy the Act’s complinnce reguintionz. 11 C.F.R. § 110.20(a)(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s intemal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a valid U.S. passport number. /d; see 11 CF.R.

§ 110.20(aX7) (“[A] person shall be deemed to have conducted a reasonable inquiry if ke or she
seeks and obtains copies of current and valid U.S. passport papers.”).

The Cammission reviewed the eoritributions received by the Committee from individuals
with foreign addresses wha contributed to QFA during the primary and general election months
of February 2008 and August 2008, respectively.® This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
contributions. In additioﬁ to specific individuals identified in the complaints (see discussion
below), the Commission’s review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA disclosure reports.
Consistent with the assertions in the Commitvee’s response, the Commission’s review found that
contributors outside of the United States wese required to affirm that they were United Stutes
citizans. See OFA Raspoane in MURs 6078/6090/6168 at 4-5. In faot, the webskie would not
accept contributinns from individuals outside of the United States without eertification that they
were citizens or legal permanent residents. Jd. Coatributors cutside of the United States were

* The Commission has approved of the use of examining samples in order to ascertain whether excossive and
prohibited contribution violations are substantial enough to warrant further inquiry. See,.eg., 11 C.FR.

§8 9007.2(N(1) and 9938, KE)(1) (spproviug the uee of sampling in the audit comext to determine whether emsauive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, the Commission
opted to review a sample of disclosure reports st the reason to believe stage in order to ascertain whether the
violations of the Act alleged in the complaint are indicative of broader flaws in the Committes’s compliance system
and/or are significant enough to recommend that en investigation of the violations is warranted.
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typically employed by the United States government or military, or working in the international
offices of American corporations, or for American non-profit, human rights or religious
organizations,

The contributions cited as examples of Section 441e violations in the complaints are
insufficient to support a reason to elieve finding for the fbllowing reasons:

° There is no suppest for the infersnce that the Corsmitte reoaived contributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same rapdia zeports indieate that the Nigerian government seized the frunds misod
and ars investigating the matten es a frrudulent schams. RNC Complaint, Beh., A.

. There is no information supporting the allegation that the general comments made
by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
have been involved in legitizmte contribution campgigns to enable him to win the
American presidency” are related to any ldentifiable contributicrs or fimdraising
efforts for the Conmittoe. /d

) The allegations that centributions receivet by the Cammittes, wiiich were not
mads in whole doellar amowits must have been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion af monies foom one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. Id.

. The Australian man olted in the media report admits (in the same report) that he
knowiisgly nuide the illegai contributiun through bypnixing the culine sevurity
protanols by enteving a fiulse passgiort numbor ami frsudvimtly certifying that he
was an American citizen living abroad, in order to get the website to accept his
contribution. RNC Comydsint, Exh. H, OFA Respunse in MURs 6078/6096/6108
at4. '

) While the Canadian donor did net admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Committee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
has refundod, OFA Renponye in MURs 6078/6090/6168 at 4.

See OFA Response in MURs 6078/6890/6108, Brh. A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation “GA” in the address

" line reserved for the name of the contributor’s state of residence, which the Committee might

have mistaken to stam for “Georgla” rather than “Gazs." Id Ths roport also cites a campaign
official wio siateq that wntii the media identifiad the Edwan brothers as beiag residents of Gana,
the Committes had no rasson to balieve the Edwarn lived sutside of the United States. Id

The Act provides that where a contribution daes not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.
11 CF.R. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.” Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign mationals.

While it is unclear when the Commitiee discovered all of the contributors cited in the
medie reperts were foreign mationals, the Committee did refumd all of the contributions within 30
days of those repoz(s er the infermmtion shout the idantity af thase santributows: heooming public.
Moreover, the fact that a review of the Committee’s dise2nsura reperts bas identified only $2,147

? It is well established that the proceeds from the purchase of fandraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchasar to a pofiiieel comesitieg or eandidate fog a findraising item is 8 contribution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).

1 Hosmn Edwm mnde sewen esmibutions, 46 of which were ssfanded. Otdy fam fier smidilest tranmstuss ($107,
$1,217, $834 mnd $508) were refimidéd outrsie the 30-day windew. Manlr Bdwsn magé 21 consriinitivns, all but
two of which (for $94 and #1,290) wers refimded within the 30-day window. /d. A totel «ef $4,130 of the
contributions mads Ity tho Edwans was refusded outsids the 30-day windaw, but within two weeks of the first media

report.
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in contributions from eight donors with foreign addresses that might be questionable, with no
additional information on whether they are in fact foreign nationals, mitigates against finding
reason to believe that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441e violations are limited in scope and amount (86,277)
and because there is insufficient information to suggest that the Cornmittee acted unreasonably in
relying on the information provided by contributors effirming that they serc United States
citizens, the Conxmission conaluded that opening an investigation inie this issue woidd be an
inefficient use of its limited resaurces. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions
from foreign murionals.

D.  Pessible Conlributions from Unlmown hidividuals

The Act provides that no person shall make a contribution in the name of another person,
and no person shall ksowingly accept a cantribution made by one person in the name of another.
See 2 U.S.C. § 441f. A Committes has thirty days from the date that a prohibited contribution is
made or discovered to have been made to refind the impermissible contribution. 11 CFR.

§ 103.3(b)(2)-

The complaints allege that individuals made contributions to the Committee using

fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitimate sources. First, some of the complaints contend that certain contributions were linked
to mames that were clearly fictitious, and the fact that such contributions were processed by the
Commuitteo’s online fundraising systesn is evidence of widespread fudlure in its cempliance
system aml warmunie investigation. Second, one of tins later somyiiaints (MUR $214) points to a
range of anonralies in the patterns of the contributions attributed to particular individuals as
being sufficiently unusual and unlikely as to put the Cammittee on notice that these contributions
were illegitimate.
1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent names, addresses or credit card information. Exampies of these
individuals include:

. Good Will -- wn imiivideal who listed hic nsme as “Good WiiL,” his employer as
“Loving,” occupation as “You” and who provided an address that turned out to be
for & Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 incremarts betwoen March 2008 and April 2608, tataling
over $19,500;

. Doodad Pro - an individual who listed his nanre as “Doodad Pro,” his residence
as Nando, NY, occupetion as “Loving,” and emplcyer &3 “You” made over 850
contributions i= $25 inciements beoween November 2007 and April 2008, totaling
over $21,250;

. Persons wiéh fictional addesssas — some individuals peovided quentieieble names

and fictitions addresses, inclnding “Tost Person” reaiding in Some Place, UT,
“Jockim Alhertan” residing at a fictional addvess in Wilmington, DE, “Derty
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West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; ard

o Persons with obvious fictional names — some individual donors provided
nonsensical naares inrcluding, “bihkijb, jkbki,” “Jgtj Jfggjjfgj,” “Dahsudbu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”

During the cOurse of its compliance process, and before the names were made public in
media reports or consplaints, the Committee asserts that had alrendy identified :nary of these
same caatributiqns as being of qnestinnable legitimesy. Disclasure reports indicated thit snveral
of the “contributions” wmade by fictitious donars cited in the complaints either wera naver
accepted due to mvalid informatian (e.g., invalid credit card or banking information) or were
refunded immediately. In ather instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost
all'of these prohibited contributors within weeks of the first media reports and/or the initial
complaints filed with the Commission. '

The Complaint iz MUR 6214 makes an extensive and detailed analysis of various
pattezns in the Commitise’s raceipto. This complaint alleges that the Committee failed to make
immediate uso of en Adsdlress Verification Systam to confizmm that eacit unnizibuios’s reported
address information matched the address information for the credit card used to make the
contribution, which allowed the Committee to accept online contributions in transactions that
would have been rejected by other vendors accepting credit card payments over the internet.
This eomplaintsuggemdnttheabsenceot‘.this safeguard raises questions as to whether the
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Donations that were in whole dollar mr;ounts. but not in multiples of $5; 3) Multiple Day
Donations where a donor has two or more donations on the same day; 4) Duplicate Donations
where the donors appeared to make two or more contributions of the same amount on the same
day. Complainant alleges that the Committee accepted an unusually large number of
conttibutions that fit into these pitterns, which it deemed w be suspicious and merit further
review.
2. Analysis
As discussed above, the Cpmmission has provided guidance to committees that they may

use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fundraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee’s acceptance of online contributions from the unknown persons identified in the
complaints is clear evidence that it had no coatrsl mechanisms in place to catch third party fraud.
Fling Cemplaint & 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the
complaints argue, am investigition of all contributinng is wernmtod. & RNC Suppl. Camplaint

at 3.5,

Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. Id. at 5. The Committee also asserts that through its vetting
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and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or patterns of fraudulent donors
that were previously identified. /d. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had been identified and refunded before the complaints were filed. Jd.

The cﬁmplaint cites the numos of eleven individunls with alleged fictitious names that
allegedly made comtribastions to the Committee. Qnly. three of these individnals gave
contributions that were actuaily received and aggregated over $1,000; they include:

o “Doadad Pro” made 850 contributions in $25 inorements totaling $21,250,

e “Good Will” made 780 contributions in $25 increments totaling $19,500, and

o “Hbkjb, jkbkj” made a single contribution of $1,077.23.
The “Doodad Pro” and “Good Will” contributions were refunded on a continuous basis either
before or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hokjb, jkbk;j”
contribution was refunded within 30 days of receipt. Contributions ffom the remaining eight
donors cited in the complaint totaled appeoximmtely $1,200; none of which has been refimded.

In oider to ascertain whether there was a poteutiod systenx brealuddwa that might have led
the Committee to acogpt large mumbess of cantributions fiom unknown pezsons, the Commission
reviewed a sampling of contributions to the Committee in the primary and general election .
months of February 2008I and August 2008, respectively.- During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports
for individuals whose information appeared to be incomplete, fictitious or otherwise unverified
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as belonging to actual persons, as well as whether suspect contributions were accepted, verified
and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
whose names might have been fictitious based on the spelling or other information were
identified. These six contributors gave approximately $17,445 to the Committee, $14,476 of
which remuins unrefurdled. Thus, the cosiplaints and the Commission’s review identify a total
of 17 eantrilwitors vrith pateatially fictitiaus names who gave a tatal of $60,472 in contributions
to the Comumittee, $15,676 of which has yet ta be refunded.

The Commission determined that dismissal of these allegations is appropriate because (1)
the alleged breakdown in the Committee’s compliance system is not borne out by the available
information about the scope and amount of the contributions the Committee received from
allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission’s review have been refunded.

For these reasons, the Commission determined it would mot be an efficient use of its
resources to open an imrestigntion imto this isuwe with respect to the Commiittee. See Heckler v.
Chaney, 470 U.S. 821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and Legat
Analysis dismissing Section 441¢ violation to preserve resources where prohibited cantributions
were refunded before the complaint was filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.
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